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Fleet: Pleading: Failure to Allege a Material Ultimate Fact
UNIVERSITY OF FLORIDA LAW REVIEW
communal life as a whole, and provided that the danger either to such
business or to the community in which it operates is serious. No exact
limits were provided; the distinction between what can and cannot be
regulated remains to this day one of degree; and some measure of control
3
is retained by the judiciary.'
The decision of the principal case fits quite naturally into the predetermined pattern indicated by its forerunners throughout the 'thirties. It is
as much a matter of public policy to outlaw the closed shop contract as
it is to outlaw the "yellow dog" contract.' 4 This decision puts the precise
choice where it should be-with the electorate. Whether it is best to
have or not to have such legislation is an economic problem, not a legal
one, provided the guideposts of broad scope, serious danger, and appropriateness of remedy are not disregarded.
Although the similar Florida constitutional anti-closed shop provision 15
has not yet been tested before the United States Supreme Court, the docrine of the principal case strongly supports its constitutionality.
Roy T. RHODES

PLEADING: FAILURE TO ALLEGE A
MATERIAL ULTIMATE FACT
Collins v. Selighman & Latz of Jacksonville, Inc.,
38 So.2d 132 (Fla. 1948)
Plaintiff patronized a beauty parlor operated by defendant, and on
divers occasions defendant applied a lacquer to plaintiff's hair. Plaintiff
brought this action to recover for injuries to her scalp resulting from
defendant's negligence in applying the lacquer. Plaintiff's declaration
failed to aver positively that the lacquer used upon plaintiff's hair would,
if allowed to come into contact with the scalp, have a harmful and injurious effect thereon. The defendant demurred to the declaration, and
the circuit court sustained the demurrer with leave to amend. Plaintiff
filed an amended declaration but still failed to allege positively this essential element of her cause of action, merely stating "that defendant lknew,
"See note 9 supra.
"McKay v. Retail Auto Salesman's Local, 89 P.2d 426 (Cal. App. 1939).
"FLA. CONST. Decl. of Rights §12.
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or by the exercise of reasonable care and diligence ought to have known,
that the said lacquer would, if allowed to come into contact with the scalp,
have a harmful and injurious effect thereon and would thereby injure and
harm the hair by reason of its effect upon the scalp." There was a further allegation of negligent application of the lacquer and resulting injury.
Defendant demurred to the amended declaration, and the circuit court
sustained the demurrer, rendering judgment for the defendant; whereupon
the plaintiff appealed. On the first hearing the Supreme Court affirmed
the order, with directions to the circuit judge to allow the plaintiff a reasonable length of time in which to amend her declaration. On rehearing,
HELD, the amended declaration was sufficient. Judgment reversed, Chief
Justice Thomas and Justices Sebring and Hobson dissenting.
The plaintiff's declaration is the statement in a logical and legal form
of the facts that constitute his cause of action; it is the formal mode of
alleging on the record that which is the basis of the action. 1 The plainiff
must recover on the case made by the declaration,2 as the parties are
bound by the issues made in their pleadings.3 Consequently, a declaration in an action at law should allege every essential fact.4 Under the
Florida view, however, in action in which negligence is the basis of recovery, it is not necessary to set out the facts constituting negligence; an
allegation of sufficient acts causing injury, coupled with an allegation that
they were negligently done, is sufficient. 5 Nevertheless, before a verdict
is rendered, pleadings are construed most strongly against the pleader; 6
"I CE Ir ", TREATIsE ON PLEADI G 235 (16th Am. Ed. 1879).
2Pendarvis v. Pfeifer, 132 Fla. 724, 182 So. 307 (1938); Quigg v. Helm, 119 Fla.
693, 161 So. 55 (1935); Ness v. Cowdery, 110 Fla. 427, 149 So. 33 (1933); Farris
& Co. v. Collier, 102 Fla. 879, 136 So. 510 (1931).
2F. & R_ Corp. v. Norwich Union Fire Ins. Socy, 138 Fla. 534, 189 So. 697 (1939);
Ruff v. Cooper, 124 Fla. 816, 169 So. 490 (1936) ; Logan v. Board of Public Instruction for Polk County, 118 Fla. 18A 158 So. 720 (1935).
'Sickler v. Indian River Abstract & Guaranty Co., 142 Fla. 528, 195 So. 195
(1940); Gus' Baths, Inc. v. Lightbown, 118 Fla. 813, 160 So. 370 (1935); Morrison
v. Braddock, 100 Fla. 1152, 131 So. 124 (1930); Ballas v. Lake Weir Light & Water
Co., 100 Fla. 913, 130 So. 421 (1930); Glidden v. Bath Iron Works Corp., 54 A.2d
528 (Me. 1947); SnrrAar, HaNDOOX OF CommoN-LAw PLADING 77 (3d ed. 1923).
'American Dist. Elec. Prot. Co. v. Seaboard A. L. Ry., 129 Fla. 518, 177" So. 294
(1937); Triay v. Seals, 92 Fla. 310, 109 So. 427 (1923).
'Lyons v. Reinecke, 10 F.2d 3 (C. C. A. 7th 1925); In re Moscovitz, 4 F.2d 873
(S. D. Fla. 1925); Schilling v. Pullman Co., 292 Fed. 768 (S.D. Fla. 1923); Thompson v. Mobile, 240 Ala. 523, 199 So. 862 (1941); Kravitz v. Parking Service Co., 240
Ala. 467, 199 So. 731 (1940); Kimbal v. Travelers Ins. Co., 151 Fla. 786, 10 So.2d 728
(1942); McComb v. Hygeia Coca-Cola Bottling Works, 137 Fla. 260, 188 So. 219
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